international copyright protections vary, raising questions of conflicts of law and jurisdiction which must be considered in reshaping licensing relationships. Finally, this paper will examine new systems for revising the international licensing process for the acquisition of rights, suggestways in which liability may be avoided, and propose a new method of regulating the relationship between publishers, museums, and artists. Regulating the relationship involves striking a balance between protecting the rights of creators and meeting the needs of new media producers without compromising museums' fiduciary duties to control and protect the artwork in their possession.
II. LICENSING AGREEMENTS FOR AcQuIsION OF RIGHTS
TO USE ARTWORK
The traditional method for publishers to acquire rights to merchandise products using images of artwork is through a one-time use license for a set fee payable to the holder of the copyright. The holders of copyright are either museums or the individual artists or their estates, and under the one-time use system, publishers could deal easily with individual artists to obtain permission to reproduce an image on a poster, note card, or tee-shirt. New media publishers, faced with acquiring massive numbers of images as content for one compilation, realize the limitations of this one-time use license. New media publishers, therefore, favor dealing with museums because they are single entities holding the reproduction rights to thousands of items. Otherwise, the publisher must not only determine what rights are needed but who owns those rights, necessitating extended negotiations with many people or organizations. 9 Museums, furthermore, are also sources of public domain works, and this may provide a publisher with less expensive material for new media products. The need to acquire large quantities of material to fill the huge capacity of new media products reveals the limitations of the old system of licensing for one-time use.
A. The Old System of Acquisition of Rights: One-Time Use
Museums hold copyrights to photographic images of many, but not all, works of art in their collections; works with expired copyrights (i.e. in the public domain) and pieces whose copyrights are held by artists or their estates are the two major exceptions.'" Ownership of the object must be conceived 9 . Richard Raysman & Peter Brown, Multimedia Licensing, N.Y. L. J., July 13, 1993, at 3.
10. Muchnic, Cyberspace, supra note 3.
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of as separate from ownership of copyright: "[e]ven if the museum owns a painting, bought at great expense, it does not hold the copyright on the painting unless it is specifically transferred by the artist."'" When the financial stakes were smaller-the occasional postcard or tee-shirt-artists were less reluctant to convey copyright with the canvas, but with the burgeoning market for new media products, artists are becoming more sensitive to copyright as a separate item for negotiation in the sale of a piece of art.' 2 Publishers who wish to reproduce artists' or museums' copyrighted images-or the museums' photographs of works in the public domain-must request and receive permission from the copyright holder and pay for one-time publication rights, at an average cost of $200 to $500 per image. 3 This traditional system generates income for museums and allows them to maintain quality control over the use of the images through a limited license to manipulate the image of the artwork.' 4 Museums need to exercise control in order to protect their reputation and that of the artist, and to fulfill their recognized fiduciary duty to the public regarding suitable display of the image or the object itself.
The license, "a right amounting to a less-than-complete ownership interest in a work," may be exclusive or non-exclusive. 5 That is, if the grantor agrees to convey that right to no one else, it is exclusive, but if the grantor retains the right to convey it to another party, then it is non-exclusive. 16 Under United States Copyright law, an exclusive license, as a transfer of copyright interest, must be in writing; a non-exclusive transfer need not be, but a written instrument is strongly indicated. 7 
B. Problems and Limitations
The one-time license method of acquiring rights to reproduce images is outmoded in an age of rapidly advancing technology. Two major problems adversely affect the parties to such a licensing agreement: negotiating with numerous artists is expensive for publishers, and the resulting license usually fails to protect a copyright holder's rights adequately in the context of new technology due to the lack of standardized definitions for "electronic rights," new media, and multimedia.
First, one-time licensing is an expensive and cumbersome system of acquiring image reproduction rights for publishers, which adds to the complexity and expense of obtaining content for new media products. 8 Creating a new media product requires negotiations with many individual owners possessing proprietary rights to the desired components.' 9 As one example of the costs associated with producing a new media product, Microsoft recently paid approximately $500,000 in licensing fees to obtain the rights to use photographic images in its Encarta Multimedia Encyclopedia, reportedly ten percent of Microsoft's entire budget for the project. 2 " The costs of such a project are so high in part because the new media industry and copyright holders have not yet established a standard payment scale, and fees "can range from free to hundreds of thousands of dollars-if permission can even be obtained." 2 ' The new technological context is what shapes new media publishers' preference for negotiating with museums rather than individuals.
Museums are potential sources, not only of the copyrighted images they hold, but of the public domain artwork that may be less expensive to license. The use of public domain works, however, will not guarantee publishers' freedom from liability. An object that is in the public domain could be there for one of two reasons. The copyright could have expired; or, under the 1909 U.S. copyright statute, 22 the artist could have failed to copyright the object and with first publication it entered the public domain. In either case, the image of the object may not be available to the publisher either because the museum holds copyright to an image of the object, or because the title is protected by trademark law. 23 Liability can be avoided or at least minimized by "distinguishing clearly the multimedia product and its source, either by indicating that the product is produced by a source other than the original Works, THE NAT'L L. J., July 4, 1994, at B5. A trademark "is a word, phrase, symbol or device that identifies the source of the product for which it is used." Id. See also infra text accompanying note 49.
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creator of the public-domain work or by using an express disclaimer. 24 If these problems are identified and precautions taken, public domain works can be a cost-efficient source of content for new media companies. 25 The second problem with one-time licensing agreements for copyrighted or public domain artwork is that contracts under the old system were probably negotiated and signed without considering electronic exploitation. Many such agreements do not adequately define the rights of each party with respect to new technologies emerging today, 26 much less those barely imagined for tomorrow." The courts may ultimately be final interpreters of "electronic rights" as distinguished from more traditional forms of display, including television, motion picture, and video cassette.
Thus, a bare bones agreement for one-time use cannot adequately protect museums or artists as the rights' holders against unauthorized use of digital images of artwork that can be downloaded, reproduced, or even altered without permission. The language in a typical license specifies that the artwork is furnished "for the purpose of one-time reproduction but must not be loaned, syndicated or used for advertising or other purpose without prior written permission from Artist." 2 Once a piece of art becomes part of a new media compilation, however, neither the grantor nor the licensee can guarantee that unauthorized duplication or alteration will not occur in the hands of home, library, or museum users.
Technology could provide several forms of protection: a watermark could be encoded on the image to provide copyright information during home printing; 29 printing of a particular image could be prevented ifa grantor agreed only to inclusion in the compilation but wanted an absolute guard against further reproduction; 3 " and new media products could be interactive on the screen, allowing for a temporary alteration but preventing printing if the image has been distorted. 3 An examination of the definition and role of museums, in the United States and internationally, raises the question of whether a museum can fulfill its fiduciary duties while participating in the mass marketing of artwork through CD-ROM and other new media products. A museum, according to U.S. and international standards, is responsible for the appropriate use of the images of the artwork it controls. A distinction between ownership of the object and an image of that object, either of which may or may not be copyrighted, will clarify the duty of a museum to its artists. Finally, a survey of the use of new technology by museums will illustrate the explosive growth in the application of new media technology and the importance of clarifying these issues.
Definition
Museums around the world can be categorized as either private or public (authorized by statute), but both types operate with a common mission: to preserve and display the artwork they hold. While museums internationally have varying degrees of success carrying out this mission, U.S. museums are representative of the organization and goals of such institutions worldwide. A museum in the United States is defined by statute as a "public or private nonprofit agency or institution organized on a permanent basis for essentially educational or esthetic purposes, which, utilizing a professional staff, owns or utilizes tangible objects, cares for them, and exhibits them to the public on a regular basis." 34 
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The beneficiaries of this trust are the public, but the museum has a duty to the artists to assure that the artwork held in trust is used and displayed in accordance with the museum's mission. 36 Museums have a responsibility to protect the artwork, to supervise how licensed pieces are used, and must be wary of selling exclusive rights that prevent their exercise of control over quality.
37
Museums face a double challenge as a result of their status as charitable corporations. If CD-ROM and similar technology will allow the display of the fine arts to a greater number of people in a more educationally rewarding manner, then museums have a duty to explore this new technology. But if the technology that will allow for greater exposure to artwork will put the integrity of the artwork in jeopardy, then the duty becomes less clear. What is clear is that if museums do not participate in the evolution of the licensing framework for the acquisition of the rights to reproduce artwork, then they will be less able to fulfill their fiduciary duty to the public and the artists who produce the work.
2.

Acquisition of Materials
Museums acquire materials for their collections through gift, bequest, purchase, exchange, 3 8 or loan." 9 The completeness of title must be considered with any transfer of an object. Title to the object may be obtained, but this transaction may be separate from the acquisition of copyright, trademark rights, and specific interests reserved by the creator or seller. 4 " Each right desired by a museum should be specifically negotiated and included in the licensing agreements. With the increased profitability of merchandising the fine arts, courts should not interpret a contract's silence on electronic rights as an intentional and knowing relinquishment of those rights." The quality of title transferred must be considered also, as it determines the freedom of a museum to resell or license an object's image by assuring that the object acquired is as represented.
42
The details of a standard contract for the sale of an art object can be rather limited. A piece of art initially sold for less than two hundred dollars ($200.00) can be transferred with a simple bill of sale. At most, an artist may delineate the reservation of reproduction, derivative rights, merchandising 36. Id. 37. Muchnic, Cyberspace, supra note 3. MALARO 43 A simple bill of sale may include further protection against "intentional destruction, damage or modification." 4 Perhaps more importantly, a bill of sale for works sold for more than two hundred dollars ($200.00) is not much more detailed. In addition to the delineated rights in the simple bill of sale, this slightly more complex contract may contain a guarantee that the work is in full compliance with the United States Copyright Act as codified at 17 U.S.C. section 101 et. seq., and that the artist reserves the following rights: all right, title and interest in and to the copyright, the common law copyright, the right to apply for copyright registration, and any extensions and renewals, common law and statutory copyright in all publication, reproduction or other derivative rights of the work, including merchandising rights, use of title rights, publication rights, foreign edition rights, reproduction rights, derivative work rights. This sale is not intended to transfer any rights of copyright to the Purchaser.... Purchaser will not permit any intentional destruction, damage or modification of the Work of Art, including any removal of the copyright notice. 4 This contractual language is clearer on the traditional uses of a work of art after purchase: the artist retains his or her financial and, in effect, moral interest 46 in the display, reproduction, and merchandising of the artwork. The question remains: what protection does the artist retain when a museum enters a licensing agreement with an electronic publisher for the effective display, reproduction, and merchandising of the image of his or her artwork through digital technology?
38.
Ownership of the Copyrighted Object Versus the Copyrighted Image
Most copyright systems in the world distinguish between ownership of the object and ownership of the copyright to that object, with the corollary that "alienation of the chattel that constitutes the material form of a copyrighted 
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work does not carry the copyright with it." 4 7 Sale of a painting, therefore, does not constitute an automatic transfer of copyright, even though it is the only copy available. Variation in national copyright laws, and in international conflicts of law, clouds the determination of who, between artist and purchaser, owns the copyright.
"
Three distinct situations may arise in the discussion of ownership of an object versus ownership of the copyrighted image. First, a museum may hold a piece of art in its collection while the artist or his or her estate retains ownership of the creation and the accompanying copyright. Second, a museum may hold or own a physical piece of art with or without the accompanying copyright. Third, a museum may hold or own an art object that has entered the public domain due to expired copyright. Even the use of a title to a piece of artwork in the public domain may cause difficulties. If it is covered by trademark, publishers may have to pay a fee for the use of that alone.
49
Assuming the museum is located in a different country from the CD-ROM publisher, or the museum and the artist are domicilaries of different countries, each of the above situations presents a different set of considerations when negotiating a licensing agreement. Alleged copyright infringements must be judged under the international rules of copyright, contracts, and conflicts of law.
B. CD-ROM Technology and Uses in an Art Museum
Essential Terms and a Primer on Process
New media refers to technology that combines sound, video, and text, [Vol. 5:2 DITHERING OVER DIGITIZATION inexpensive option for the early phases of building an imagebase is photo-CD, a digital system for storing up to 150 color slides. 52 CD-i, Compact DiskInteractive, differs from the above technologies in that it combines multimedia applications on a single CD and can be plugged into a television and controlled by a joystick or trackball. 5 3
Getting a piece of artwork onto a CD-ROM database is a multi-step project. The object is photographed, and this image is then passed through a computer scanner for digitization; the digital signal is then reassembled into a precise reproduction. 5 " Transforming a museum's holdings into marketable new media products is not as simple as dumping a catalog onto CD-ROM. 55 The technology may not be adequate yet, as fine details may not be picked up, objects may flatten out, and images may "dither" or begin to "pixelate" into a gridlike pattern "not unlike what one would expect if a snapshot were taken through a screen door.
56
For example, Rogier van der Weyden's "St. George and the Dragon" has been one of the most difficult images for the National Gallery to scan. 57 Behind the knight and the monster is a walled city, and so finely detailed is the background that it pixelates. 5 ' Better scanning techniques will soon be available, but museums will continue to dither over the use of new technologies such as CD-ROM databases. 59 Some consider them the St. George of the modern world, slaying the dragon of ignorance by bringing art to more people, and some consider them the beast itself, "inherently hostile to the uniqueness and power of art." 6 2.
Uses of New Technologies by Museums
Museums may make use of new media technologies in several ways: free-standing computer work stations where visitors can find out more about collections, photo-CDs of their collections made available on networks, and CD-ROM databases sold to off-site users. Each of these present their own perils for the holders of copyright, and a brief overview of the first two will aid in an understanding of the third. 
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Many museums 6 ' have computerization projects planned or near completion that include the introduction of networked 62 or non-networked 63 computer stations where visitors will be able to call up, for example, an image, a biography of the artist, and an explanation of the techniques used. The Scholar's Workstation at the Centre Canadian d'Architecture in Montreal will go further, allowing researchers to move from one medium to another to retrieve even more information about objects and books more easily and seamlessly:
Vendor-provided systems will be combined with tools to locate and explore ancillary material in an attempt to make the scholar's task one of scholarly examination of material instead of one focused upon the laborious search for relevant material. We expect that this system will serve as a model of what commonplace access to cultural information will look like by the middle of the next decade.
64
More dramatically, the Michael C. Carlos Museum at Emory University in Atlanta will use interactive multimedia at seven kiosks linked to a hypermedia authoring station, 65 allowing the average visitor "to make cross-cultural links and comparisons usually impaired by gallery walls." 6 " The Indianapolis Museum of Art is searching for an image-based collections management system which has a public interface. A photo-CD has been developed, and the Museum plans to try new "writable" disks 67 soon which will allow library users to search computer managed photo-CDs and make prepackaged collections available to teachers for use in the classroom. 68 The use of stand alone computer stations, photo-CD cataloging, hypertext, and interactive new media are just some of the possibilities for museums willing to hop on the information superhighway.
61. ANDERSON, supra note 51, at tab 6 (outlining technology goals of museums in the United States, Canada, Central America, South America, and Europe).
62. Networked computers are linked to each other through a central server (a computer dedicated to managing a local area network of computers) and allow sharing of information between stations. Networks can be linked to other networks, as in the Internet.
63. Non-networked computers are freestanding, unlinked units. A personal computer without a modem is an example of a non-networked computer.
64. ANDERSON, supra note 51, at tab 6 (Centre Canadian d'Architecture statement). 65. Hypertext consistsof "randomly connected pieces of information through machinesupported links that allow you to touch a screen or indicate a highlighted word with a mouse for a definition or connection to other avenues of information." Id. at glossary 25.
66. Id. at tab 6 (Michael C. Carlos Museum statement). 67. A writable disk is a laserdisc whose data not only can be read but altered, added to, or deleted by the user, like standard memory disks. -68. ANDERSON, supra note 51, at tab 6 (Indianapolis Museum of Art statement).
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The production of CD-ROM databases is a more troubling possibility, given the potential for loss of control over the image. The image is no longer on site, and the possibility of piracy of images increases because even home laser printers can produce copies, albeit of low quality, from the data on the CD. Due to this potential loss of control and the conflict with their fiduciary duty, museums today hesitate to allow more than a printout of an image from Mosaic, "the client based multimedia avenue dujour, which permits youfree access to the World Wide Web 69 and [sic] retrieve text, images, sound, and quick-time video 7 " from the Internet 7 ' "72 Such printouts are low quality and do not pose a reproduction threat to copyright holders. With rapidly improving technology, however, museums are more reluctant to grant a publisher a license to use copyrighted images in its collections because the possibility of easily produced reproductions, with and without alterations, conflicts with their fiduciary duty to the artwork itself and/or the artists or their estates. Yet the educational potential of such new technology is equally undeniable, forcing a museum to balance educational and proprietary interests. Museums should not ignore this new technology simply because it is hard to control; rather, museums should actively participate in its development and use in order to fulfill their fiduciary duty to the public to display artwork.
IV. LIMITATIONS OF COPYRIGHT PROTECTION FOR ARTISTS
The problems for museums and artists inherent in the old system of licensing arise, in part, out of the limitations of international copyright protections for artists and their works. The acquisition of new media content from museums can occur in a number of ways, raising issues relating to the doctrines of international copyright, conflicts of law, and contracts. Because new media technology is dominated by a few corporations located in the United States, while the sources of artwork are global, a copyright infringement problem may occur under the law of the situs of the publisher, artist, or museum. The use of international copyright conventions may facilitate a publisher's 69. The World Wide Web is the "cyberspace home of huge volumes of technical data, electronic dailies, scientific and educational programs, available at present through Mosaic."
Id. at glossary 28.
70. Quick time video can display moving images digitized from sources such as video tape. 71. The Internet.is a "free, self-governing, global web of computer networks. Begun in the [19] 60s as a Department of Defense network for its research projects, it was set up for academic institutions doing work for them. Non-DOD academics found it easy to get on the system once their institutions were signed on. Permits file-sharing, electronic mail, and access to news groups for an estimated 20 million users. Code is necessary to set the stage for a discussion of international infringement and the choice of law and contracts questions so tied to transactions in the digital age. The date of creation and/or purchase of the art object determines which version of the U.S. Copyright Code controls if the museum is located in the United States. If the artist or museum is a foreign national, the date of creation and/or purchase will determine whether protection under United States copyright law can be claimed.
The conclusion that emerges from an overview of international and U.S. law is that artists and museums have limited protections. Foreign artists may not have as much protection under U.S. law as under their own, and U.S. software companies may find it difficult to return to U.S. courts in a diversity suit with a foreign domiciliary. Museums could face similar problems in defending their rights and the artwork they are bound to protect. Reliance on statutory protections in litigation should be a last resort, as evidenced by the inherent difficulties of protecting artists' rights under international copyright standards. Furthermore, U.S. copyright law needs to be revised to reflect the rapidly changing technological context of copyright disputes, revisions which are unlikely in the near future." By recognizing these limitations, artists and museums may be quicker to take an active role in shaping the future forms of licensing agreements with new media publishers.
73. Burr, supra note 17, at 24.
Moral rights derive from the codes of civil law countries, where they are recognised [sic] as, for example, droit d'auteur in France and as derecho de autor in Spain and Mexico. According to Professor Marshall Leaffer, 'the civil law tradition views the author's work as an extension of his personality which springs into existence by a personal act of creation.' 'In the civil law world,' he continues, 'an author is deemed to have a moral entitlement to control and exploit the product of his intellect. Under a principle of natural justice, the author.., is given the right to publish his work as he sees fit, and to prevent its injury or mutilation. ' Id. 74 
A. Protection Provided Under United States Copyright Law
Copyright is the "legal recognition of special property rights which a creator may have in his work,, 76 and the U.S. Copyright Code specifically distinguishes ownership of copyright from the right to ownership of the object." Copyright is a bundle of rights, including the rights to reproduction, derivative works, distribution, performance, and display. 73 A museum may acquire an object with some or all or even none of the rights in the bundle, as these exclusive rights are divisible. Therefore, for objects acquired after January 1, 1978, the copyright law presumes that copyright is not automatically acquired along with the object. 79 For an object acquired before January 1, 1978 without mention of copyright interests, the copyright law presumes that the museum obtained the available copyright along with the object. 8 "
In the acquisition of content from museums for new media works, it is disputable which of the five rights in copyright's bundle should be considered. One theory is that all five rights are involved "since such an application may involve the copying of images, the distribution to the public of such images, the derivation of images through animation, detailing, and other forms of manipulation, the broadcast of images as both 'performance' and 'display'; 8 but it is disputable whether the digital manipulation of images constitutes performance as contemplated by the U.S. Copyright Code.
B. Copyright Protection Through International Treaties
To determine the rights of foreigners in a particular country during a copyright dispute, two questions must be asked: first, whether the foreigner can claim protection under one of the international conventions to which the country is a party; second, if not, whether the foreigner can claim protection under the section of the national law of the country delineating the rights of foreigners." An examination of the general copyright principles adhered to in the major conventions, and their relation to conflicts of law, is necessary 76. MALARO 
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for a later examination of the copyright implications of licensing artwork from museums around the world for inclusion in new media compilations. 3
1.
Principles and Conflicts of Law
The phrase "international copyright protection" is a bit misleading, as no single international rule, law, or principle protects a holder's rights abroad. 84 Protection, if offered at all, is through individual countries, and while most countries do offer some protection, it varies as to object covered and protection provided.
5 Increases in the international trade of copyrighted works has stimulated a growing consensus on certain fundamental principles, forged through the adoption of international copyright treaties guaranteeing a core group. of rights to which signatory nations must conform their domestic laws. Copyright Convention. These treaties mandate that nations conform their laws to international standards, but if a member fails to do so, most treaties have no effective enforcement mechanism to compel compliance. 89 Nonfulfillment of an obligation under such a treaty would be an infringement on that agreement, and other member states could take a claim to the 83. Copyright can attach under the theory of lex loci (or lex originis) where the work is treated like a person, with its nationality determined by that of its creator at the time of its birth if unpublished or at the time of its first publication. Id. at 37-38. Lex loci contractus may denote "the law of the place where the contract was made, and at other times... denote[s] the law by which the contract is to be governed (i.e. place of performance), which may or may not be the same as that of the place where it was made." BLACK'S LAW DICTIONARY 911 (6th ed. 1990). Alternatively, under lexfori, copyright attaches when the person protected by the convention claims the same protection in another country as that country's nationals would receive. STEWART, supra note 82, at 37-38. Lexfori is the "law of the forum, or court; that is, the positive law of the state, country, or jurisdiction of whosejudicial system the court where the suit is brought or remedy sought is an integral part. Substantive rights are determined by the law of the place where the action arose, 'lex loci,' while the procedural rights are governed by the law of the place of the form Conflicts of law between the convention and a country's domestic regulations are avoided because it is necessary for a contracting country to adopt specific domestic law which will determine the scope and content of legal protection actually afforded. 92 If a contracting country adopts a convention's minimum rights, for example, then an individual would have standing to invoke those rights as binding law. 9 "
The question of precedence of international law over domestic law confuses 91. Id. at 16 (referring to the Berne Convention; arts. 10, 13, and 14 of the Rome Convention). The term "convention law," in its narrow sense, refers to certain principles embodied in the treaty, such as national treatment and assimilation under the Universal Copyright Convention and the Berne Convention; minimum rights as well are guaranteed under the Berne Convention. Id. Reservations may be made to avoid the grant through minimum rights of greater protection to aliens than nationals. Id For example, the comparison term of protection, also called substantive reciprocity, provides that "no contracting state is obligated to grant longer terms of protection to nationals of another contracting state (or to a copyright owner assimilated to such national of the other contracting state) than such other contracting state grants to nationals of the first contracting state." Id. at 18. Reservations and the application of the principle of reciprocity weaken convention law even while facilitating accession for countries with domestic law standards below those set by the convention. Id. at 17.
92. Id. at 20. 93. Id at 21. This is a separate issue from whether ius conventionis derogates from other domestic law or has equal standing with it, and the question whether ius conventionis derogates from other domestic law or has equal standing is of particular importance in three conceivable situations. Id First, if prior domestic law differs from subsequent convention law, under the principle "lex posterior derogat legi anteriori," ("[a] later statute takes away the effect of the prior one. But the later statute must either expressly repeal, or be manifestly repugnant to, the earlier one." BLACK'S LAW DICTIONARY, supra note 83, at 912.) convention law would prevail over domestic law even if they are judged of equal standing. NORDEMANN, supra note 90, at 21. Second, if more recent domestic law diverges from prior convention law, then one of three options exist: (1) the more recent domestic law would be interpreted in light of the convention law; (2) if wording and legislative history makes this reconciliation impossible, then it may be held that different law applies to domestic nationals and to nationals of contracting countries; or (3) convention law could be interpreted in light of domestic law. Id at 21-22. Third, if more recent domestic law expressly repeals prior convention law, then one of two situations could occur: convention law would prevail only if treaty law is specifically accepted, constitutionally, as taking precedence over domestic law; or a foreign judge, called upon to apply the domestic law of another country, could not do so if it would violate convention law, for doing so would violate the principle of orde public (public policy) as recognized by all countries. Id at 22-23. See Ginsburg, supra note 47, at 4B for a discussion of ordre public.
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[Vol. 5:2 the major tenet espoused by such treaties: after a convention is integrated into domestic law, the treaty formally becomes part of domestic law, but substantively it takes precedence over that law, with interpretation of domestic law in light of convention law and that interpretation sanctioned by the even higher ranking international law. 94 Article 234 of the European Economic Community Treaty anticipates possible conflicts of European and convention law by establishing a rule of interpretation to prevent an incompatibility of convention law with European Community law:
The rights and obligations resulting from conventions concluded prior to the entry into force of this Treaty between one or more Member States, on the one hand, and one or more third countries, on the other hand, shall not be affected by the provisions of this Treaty.
In so far as such conventions are not compatible with this Treaty, the Member State or States concerned shall take all appropriate steps to eliminate any incompatibility found to exist. Member States shall, if necessary, assist each other in order to achieve this purpose and shall, where appropriate, adopt a common attitude.
Member States shall, in the application of the conventions referred to in the first paragraph, take due account of the fact that the advantages granted under this Treaty by each Member State form an integral part of the establishment of the Community and are therefore inseparably linked with the creation of common institutions, the conferring of competences upon such institutions and the granting of the same advantages by all other Member States. 95 European Community law serves a special function in the creation of the Community, and subsidiarity (the principle that no state relinquishes more sovereignty than necessary) does not apply to its interpretation. 96 should prevail. 9 This line of reasoning has been followed in the copyright cases decided so far by the European Court of Justice, leaving author's rights untouched in principle but subjecting them to Community law principles."
2.
Under the Berne Convention
The purpose of the Berne Convention is to establish international relations in the field of copyright by dealing with situations in which the laws of more than one country could apply and by furthering the uniformity of copyright protection. to 
id.
100. STEWART, supra note 82, at 99.
101.
The Berne Convention, supra note 74, art. 7, sec. 2.
102. 17 U.S.C. 101-1010 (1976).
103.
STEWART, supra note 82, at 99-100.
104. See supra note 74.
105.
STEWART, supra note 82, at 101.
106. The Berne Convention, supra note 74, art. 9. 107. Id. art. 6bis. 108. Burr, supra note 17, at 24 (specifying California, Connecticut, Louisiana, Maine, Massachusetts, Nevada, New Jersey, New Mexico, New York, Pennsylvania, and Rhode Island as states with rights of paternity and integrity guaranteed by state statute; furthermore, Utah, Montana, and Georgia have enacted legislation for limited moral rights protection). Seesupra text accompanying note 46.
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under the Beme Convention. 9 Each Berne country, however, may legislate the nature of fair use agreements, the extent of fair use protection, and limits of permissible fair use purposes. " 0 Protection under the Berne Convention applies both to nationals of Berne Convention signatory countries and to authors who either first publish their works in a Berne country or who simultaneously publish their works in a non-Berne and a Berne country."' Each member state must provide national treatment to the owners of foreign copyrights." 2 National treatment means that a country extends the same protection to a foreigner that it extends to its own citizens. For example, in a copyright dispute between a French national and a U.S. national in a French court, the U.S. national would be able to claim the protections of moral and resale rights under France's copyright law protection.
National treatment does not mandate the incorporation of all Berne Convention provisions into a signatory's domestic law. If a signatory country qualifies as "developing," it may reject or modify certain provisions by declaring in its instrument of ratification or accession to which article or articles it objects. ' Without such a declaration, ratification or accession "shall automatically entail acceptance of all the provisions and admission to all the advantages of this Convention."" 4
C. Territorial Reach of United States Courts in International Copyright Disputes
In many instances, U.S. citizens or corporations involved in an international copyright dispute may wish to use U.S. laws and courts, but the following factors, in addition to substantive law, must be considered: personal jurisdiction, venue, forum non conveniens, subject matter jurisdiction, choice of laws questions, and comity.' Publishers incorporated in the United States especially would 109. The Berne Convention, supra note 74, arts. 10, l0bis. "It shall be permissible to make quotations from a work which has already been lawfully made available to the public, [Vol. 5:2 DITHERING OVER DIGITIZATION want to remain in U.S. courts for convenience, familiarity, limited expense, and, most importantly, the less stringent protections afforded to artists and other rights holders. Foreign artists and museums, conversely, may wish to avoid U.S. courts for that very lack of protection. Some developing countries, such as the former Soviet republics, may have even less protection" 6 for artists and museums in a copyright dispute with U.S. publishers, and therefore all parties may wish the foreign parties to gain access to U.S. courts. The limitations and restrictions in conflicts of law and jurisdiction must be considered carefully before a forum is selected.
Foreign authors can be protected under United States Copyright Code if certain conditions are met. Protection will be afforded to any unpublished work" 7 and published works if they fall under one of the following categories: if the author is a domiciliary of the United States at the time of publication;"' if the work is first published in the United States;" 9 if the author of the work is a national or domiciliary of a nation that has signed a treaty to which the United States is a party; 20 if the works were published in a country for which the President has issued a proclamation extending protection;' 2 ' if the works were published by the Organization of American States or the United Nations; 2 or if the works were produced by nationals of countries that have signed the Berne Convention or were first published in a Berne country.' 2 3 Protection is available under U.S. copyright law to foreign authors even if such protection is unavailable under the law of his or her domicile, even though the traditional rule in copyright cases is that the applicable U.S. law reaches activity involving foreign conduct only if the infringing act occurred in the United States. All of these questions, whether of choice of law or of jurisdiction, must be considered carefully during the drafting phase of the licensing process so that parties can predict which court may have the power to adjudicate a copyright dispute, especially as the selection of the better forum may differ for each party. Litigation of copyright claims will be difficult and expensive even if a forum or dispute mechanism is specified in the contract. The best advice may be to avoid such disputes with a clear delineation and limitation of rights made available to publishers. The old system of one-time-use licenses clearly cannot keep pace with advancing technology, and international copyright law is limited in its protection of artists, even if they take advantage of it. The best protection for artists and museums is to take a pro-active role in the development of new licensing systems for artwork. 
V. PROPOSED NEW SYSTEMS
It is not a widely accepted proposition that the current licensing system needs to be overhauled. One theory holds that a complete overhaul is not necessary because technological advances are evolutionary and can be controlled with continuing small adjustments to contract language. An opposing theory provides that the technological leap involved in new media products is such that a more stringent licensing system, perhaps controlled by licensing organizations akin to those long used in the music industry, is the more complete safeguard for the creators and tustees of artwork. Finally, as an alternative to these sorts of licensing agreements, museums may proactively work with software companies in joint ventures, thereby sidestepping most of the pitfalls of licensing away rights to reproduction, especially loss of control over the images.
A. Licensing Systems and the Acquisition of Rights Through Contracts:
Is an Update Necessary?
If the advent of new media technology is viewed as more evolutionary than revolutionary, then a full scale updating of the current licensing system may be unnecessary. 25 Technological advances in the past have forced earlier courts to interpret contractual grants of rights entered into before the invention of later media and technologies. The leading cases have examined grants of rights requiring a distinction between motion pictures and television," 6 transcriptions and video cassettes, 127 an examination of the meaning of exhibition, ' and a determination of which phrase modifies which grant of rights.
an approach favored by the Second Circuit, the court will presume that "a grant of rights covers new uses or new media if the words are reasonably susceptible to that interpretation."' 32 The licensee is free to pursue any use which "may reasonably be said to fall within the medium as described in the license." ' 133 A distinction is possible "if the disputed use was not even intended at the time of contract."' 34 Another approach, favored by the First, Third, and Ninth Circuits, presumes that "new uses or new media not contemplated at the time of contract are not included in the grant of rights."' 35 A license would include only those uses that "fall within the unambiguous core meaning of the term . . . and excludes any uses which lie within the ambiguous penumbra," leaving reserved any rights not expressly and unambiguously granted.' 36 Under either analytic approach, a clear intent evidenced by the contractual language of the parties regarding the new uses and the new media will overcome either of these presumptions.
This line of cases and the resulting analysis indicate that U.S. courts may be fully equipped to interpret vague language in licensing contracts signed before the advent of new media technology such as CD-ROM. Two questions remain: first, does the ability to alter and reproduce easily and without authorization remove CD-ROM, CD-i, and interactive new media from the range of technological transitions the courts envisioned in the past? Second, even if this kind of technological leap is permissible under the analysis U.S. courts have used in the past for less invasive types of technologies, is it equitable to force this leap on artists, a class of people perhaps nescient about such technology?
Copyright law is designed to promote creativity by rewarding it with protections against unauthorized duplication and alteration.37 New media technologies seem more threatening to the fundamental premise of copyright than a transition from film to television or film to video cassette. The transition It strikes me that the areas of law devoted to protecting intellectual property confront a strange dilemma. On the one hand, protection stimulates individual creative productivity. On the other hand, it can stifle the advances of a collective effort in a specific arena of human interest, or the "additive" refinements of an individual breaking new ground on an existing body of work. Boggs, supra note 1, at 889.
[Vol. 5:2 DITHERING OVER DIGITIZATION from film to television broadcasts seems to fit squarely within the analytical constructs of earlier courts. They are both display technologies which provide no opportunity for alteration or reproduction by the viewer without authorization, and both can be efficiently policed. The advent of video cassette technology provided the opportunity to copy easily from television, but licensing contracts took that into account and provided for compensation. 3 ' The development of interactive technologies such as CD-ROM and CD-i presents the possibility of high quality reproductions of altered or unaltered artwork found on such databases. It is this difference in ease of alteration and duplication and the quality of the product that can then be circulated that distinguishes new media technologies from previous advances in electronics. This qualitative difference requires a more formal review and updating of contractual language for the licensing of artwork for new media products.
B. The Intersection of International Copyright and Contract in Multimedia Licensing Agreements: Suggestions for Avoiding Liability
A revision of the standard language used in licensing agreements will have several desirable effects. First, requiring clearer language will allow the grantor to consider the ramifications of granting rights to all specified and unspecified technologies and provide for a measured response to the issues presented by such a grant. Second, clearer language is produced by clearer thoughts and more resolute intent. Third, if parties do litigate a conflict, the court will have a better opportunity to divine intent and provide an equitable solution if pertinent issues have been negotiated or at least considered. The challenge for lawyers is to deal not only with "new industry" but to take into account future developments through fair and sensible licensing and royalty agreements. 1 39 The question then becomes whether the new language in the contracts should be precise, which would protect the artist, or broad, as publishers would desire. One attempt to address the complexities of new media is a broad definition of "electronic rights":
As used herein, 'electronic rights' shall mean the sole and exclusive right to adapt, and to authorize others to use or adapt, the Work or any portion thereof, for one or more electronic versions. As used herein, 'electronic versions' shall mean any and all methods of copying, recording, storage, retrieval, broadcast or transmission of all or any portion of the Work, alone or in combination with 138 . Ibbotson & Shah, supra note 27, at 32. 139. Id. at 28.
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other works, including any multimedia work or electronic book, by any electronic or electromagnetic means now known or hereafter devised including, without limitation, by analog or digital signal, whether in sequential or non-sequential order, or any and all physical media, now known or hereafter devised including without limitation, magnetic tape, floppy disk, CD-I [sic], CD-ROM, laser disk, optical disk, integrated circuit card or chip and any other human or machine readable medium, whether or not permanently affixed in such media, and the broadcast or transmissions thereof by any and all means now known or hereafter devised, but excluding audio recording rights, video recording rights and all uses encompassed in motion picture rights and television rights (provided that the exercise of such rights shall not preclude the exercise of the electronic rights).
If publisher exercises the electronic rights under one of its own or its affiliated imprints, the royalty rate paid by publisher on electronic versions shall be the prevailing rate paid for similar uses. The parties shall negotiate in good faith to establish such rate. If publisher sublicenses a third party to publish an electronic version, publisher shall pay author 50 percent of the gross receipts from such sublicenses 40 Publishers want a complete grant of rights, as indicated in the expansive sample language above, to preclude the risk that the grantor will be able to license the reserved rights to others. In addition to the language above, licensees can further reduce this risk by including a "right of first negotiation and a right of last refusal" clause in the contract.'' Additional concerns should be addressed in license agreements that are not unique to new media applications. The grantor should guarantee that it is the rightful holder of the rights purported to be transferred, that it has the authority to transfer said rights, and that the work does not infringe on another's copyright." An indemnification clause should be included in the contract to protect the licensee from any claim brought by third parties for breach of the right holder's warranty.' 4 3
Rights holders have a different set of concerns, centered on the general unwillingness to agree to broad transfers of rights for fear of losing control over the work and access to revenues on future technologies.' Museums will want to limit the scope of the grant by restricting the range of devices or formats the grant will apply to and by reserving certain key rights by using a narrower definition of product forms than the one quoted above. 45 Another tactic would be to limit the term of the license and to include a reversion clause for the return of the rights to the grantor if the licensee does not produce the new media product within a certain amount of time.
14 6 It was the broad and general grants of rights that survived judicial scrutiny in the line of cases analyzing contractual language to determine whether the original grant included future technologies.47
Whether original creators receive any of the profits when electronic publishers purchase the rights to put major art collections into computer databases depends on the nature of the contract the artist has with the museum. Even if the original contract for the sale or loan of the work did not mention electronic rights, museums will usually give the artist or his or her estate a share of the proceeds.1 48 When the original contract for the sale or loan includes electronic rights, an analysis of the scope of the grant will still be necessary. Museums are under no obligation to share profits, but when the work is on public display as part of the museum's holdings in the public domain, the museum will control and receive royalty on such artwork included in new media products-as a safety measure for software companies to avoid liability because of the trust responsibility a museum continues to have over the artwork. 49 It is vital to remember that museums hold works of art in trust and have the responsibility to protect the art by knowing how the material they license will be used. Problems arise when museums (or artists) sell exclusive rights 50 without adequate guarantees.
In short, there is no standard contractual language for the sale or transfer of digital rights, forcing the parties to negotiate each deal separately. Publishers work with curators to select images and scan photographs provided by the museum, and museums generally receive a cash advance against royalties and a promise of future royalties if the product produces sufficient income. 5 ' Museums, as rights' grantors, should strive to limit the scope of the agreement to certain specific tasks; to restrict the license to specific technologies and hardware and software platforms; to provide for quality control; to allocate ownership of the proprietary rights in the product; to provide for the use of proprietary markings; to provide for the reversion of rights for failure to market
